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Introduction
Expectations run high that a global marketplace will emerge in which electronic
contracts will be made in cyberspace to provide electronic information to customers via
digital networks, all of which will be paid for with electronic currencies.1 A necessary
precondition of such markets is an international consensus on when an exchange of
electronic messages has formed a contract and how far information providers can go in
enforcing contractual terms that brush up against, if not conflict, with public policies such
as those embodied in intellectual property law.
While scenarios of electronic agents negotiating contracts in cyberspace may seem
like science fiction to some, there is already in existence in the U.S. a model law to permit
the making of such contracts.2 Proponents of this model law, which is known as Article
2B of the Uniform Commercial Code (UCC), hope to export it to the international
community.3 The broadest aspiration of Article 2B is to promote commerce in the
information economy just as Articles 2 and 2A of the UCC have done, at least in the U.S.,
in promoting commerce in the manufacturing economy.4 To accomplish this, Article 2B
applies to far more than futuristic electronic contracts. At one time, it would have
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regulated all transactions in information.5 In its current iteration, it encompasses all
“computer information transactions,” which includes computer software, databases, CDROM encyclopedias, multimedia products, and interactive computer services.6
The paradigmatic transaction of Article 2B is a license,7 as contrasted with a sale of
copies which has long been the prototypical transaction in the marketplace for printed
works. Among other things, Article 2B would validate mass-market licenses such as those
typically found under the plastic shrink-wrap of boxed software which inform the reader
that loading the enclosed code onto one’s hard-drive constitutes an agreement to terms of
the license. 8
Given the well-known American reverence for the free market, it should not be
surprising that the drafters of Article 2B initially sought to limit public policy limitations on
contracts to those that were unconscionable.9 Unconscionablity is a very difficult
threshold to meet because it requires that terms be shockingly oppressive, not merely
unreasonable, before they will be considered unenforceable.10 Both academic and industry
commentators objected to this aspect of Article 2B, asserting that certain public policies,
including some deriving from intellectual property law, should limit enforcement of
contractual terms that would undermine these policies.11 Over strenuous objection from a
5
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majority of the Article 2B drafting committee, the two sponsoring entities for the Article 2B
project, namely, the American Law Institute (ALI) and the National Conference of
Commissioners on Uniform State Laws (NCCUSL), have insisted that Article 2B needed a
public policy limitation provision.12 Bowing to necessity, the drafting committee has
recently added such a provision.13
Even with this and other changes made in response to criticisms, Article 2B’s
future is clouded. One of its two sponsors, ALI, has decided that Article 2B needs further
refinement before ALI will consider approving this model law.14 In addition, major
players from the copyright industries, including the Motion Picture Association of America
(MPAA), have made clear their intense opposition to Article 2B. 15 While this article cannot
hope to cover all of the controversies about Article 2B, it will discuss three principal issues:
the enforceability of mass market licenses of information, the scope of Article 2B, and the
public policy override controversy.16
Regardless of the ultimate fate of Article 2B, the relationship between information
licensing law and intellectual property and other public policies will be important for the
foreseeable future. The growing use of licenses in commerce for information will have
profound implications for the global information economy. As the global village shrinks
California Law Review at <http://clr.berkeley.edu/> and the Berkeley Technology Law Journal at
<http://www.law.berkeley.edu/journals/btlj/>.
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and the World Wide Web becomes the corner store, it becomes increasingly more
desirable to have as much international agreement as is achievable. This article hopes to
promote consideration of these issues on an international level.
I. Validation of Mass-Market Licenses
When the computer software industry first emerged, software was either provided
to customers as an inducement to buy hardware (a variant on giving away a few razor
blades to promote sales of razors) or it was individually licensed to customers who often
had specially commissioned it.17 As a mass market in software began to emerge in the
1980’s, a number of software developers began commercially distributing their massmarket software in packages containing so-called “shrinkwrap licenses.”18 These
documents typically stated that breaking open the plastic packaging or loading the software
onto a computer constituted an acceptance of the stated “license” terms. 19 This practice
spread through the software industry despite the fact that there were substantial doubts
about the enforceability of these licenses, both as a matter of contract law and as a matter
of intellectual property policy.
Some caselaw and commentary considered software shrinkwrap licenses to be
unenforceable contracts of adhesion, while others opined that without a clear act of assent
by the user accepting the terms, shrinkwrap terms had not become part of the contract. 20
In addition, some cases and commentary regarded shrinkwrap license terms as
unenforceable insofar as they conflicted with federal intellectual property policy by
purporting to deprive users of privileges intended by the U.S. Congress.21 Some also
questioned whether state-based shrink-wrap licenses could override federal copyright
17
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161-162 (1997).
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Sys., Inc. v. Software Link, Inc., 831 F.Supp. 759 (D. Ariz. 1993); L. Ray Paterson & Stanley W.
Lindberg, T HE NATURE OF COPYRIGHT – A LAW OF USER’S RIGHTS 220 (1991).
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law’s “first sale” principle which provides certain privileges to purchasers of copies of
protected works, such as the right to redistribute that copy.22
One important purpose of Article 2B is to clarify that shrinkwrap and other massmarket licenses of software are enforceable as a matter of state contract law, so long as
the user has manifested her assent to terms of the contract.23 This assent may be shown
by using the product after having an opportunity to know of the license terms. The first
appellate court decision to accept Article 2B’s approach to mass-market licenses was
ProCD v. Zeidenberg.24 Zeidenberg purchased a CD-ROM containing telephone directory
listings. Inside the box was a form indicating that the information on the disk was licensed
for home use only. Because Zeidenberg could have gotten a refund if he didn’t like the
terms, and because of the potential for market failure if the license wasn’t enforced, this
court decided to enforce the shrinkwrap license and found that Zeidenberg’s loading of the
software onto a website breached the home-use license term.25
A second issue in Pro-CD was whether federal copyright policy forbade
enforcement of this contract clause. Only a few years before, the U.S. Supreme Court
had ruled that unoriginal compilation of data, such as white pages listings in telephone
directories, was unprotectable by copyright law.26 The Supreme Court’s decision had
seemed to regard such information, once published, as being in public domain and available
to be freely appropriated. A mass-market license term prohibiting the redistribution of
telephone listing seemed contrary to the Supreme Court’s ruling. Hence, Zeidenberg
argued that federal copyright law should “preempt” enforcement of a state contract since
the state law cannot alter the delicate balance of federal copyright law.27
The appellate court, however, disagreed. Judge Easterbrook, writing for the
majority, found no preemption problem once he differentiated between rights that were
good against only the person in agreement and rights good against the world. Since there
22
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was an “extra element” of agreement, the state contract claim was not “equivalent” to a
copyright claim. Hence, federal policy did not preempt enforcement of this state contract
provision.28
The ProCD decision has generated controversy, both in its assessment of state
contract law and in its preemption analysis.29 Some commentators continue to question
whether it is appropriate to enforce shrinkwrap and other mass market licenses for
copyrighted works.30 Although other commentators have endorsed the result of ProCD,
they would have courts distinguish between socially beneficial shrinkwrap license terms
and those that reduce competition and retard innovation.31 Commentators also differ about
the extent to which Easterbrook’s analysis should be understood to foreclose preemption
analysis in all contract cases.32
Some U.S. commentators have suggested that even if shrinkwrap and other massmarket licenses may be enforceable to some extent, it may be necessary to look “Beyond
Preemption” to the concept of misuse as a public policy check on abusive licensing
practices.33 The misuse doctrine forbids certain kinds of extensions of one’s rights under
intellectual property law. It is similar to the European civil law ‘abuse of right’ doctrine,
rendering the right temporarily unenforceable when public policy would otherwise be
abused.34 Still other commentators have suggested that courts may eventually recognize a
‘right of fair breach,’ permitting a party to breach contract terms which unreasonably
interfere with certain rights.35
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There is also reason to believe that Article 2B and the ProCD ruling may be
untenable outside the American context. According to a research report sponsored by the
IMPRIMATUR project, it is unclear to what extent European courts would follow
ProCD’s validation of shrinkwrap licenses.36 In one early case involving commercial
entities, a Scottish court gave effect to shrinkwrap terms allowing a right to return
software. 37 Just across the North Sea, a Dutch court held that a license agreement could
not be formed by opening the package of software, even as between commercial entities.38
A related report noted that the ProCD analysis was determined by the nature of licensing
practices in the American computer industry: “It is highly doubtful, in view of the
legislation and the case law, that a European court would have come to the same
conclusion in circumstances similar to those of the ProCD case.”39
II.

Controversies Over The Scope of Article 2B
Far more controversial that the validity of software shrinkwrap licenses has been

the appropriate scope of Article 2B. From the outset, Article 2B has been concerned with
developing licensing rules for the software industry.40 As it became clear that other
information providers, such as on-line databases, were also using shrinkwrap (or
clickwrap) licenses and had concerns that could be addressed in Article 2B, the scope of
the Article 2B project expanded. Proposals to extend it further to encompass all
transactions in digital information were followed by arguments that in an age of
convergence of media and information technologies, Article 2B should not limit itself to
regulating digital information transactions.41 What sense did it make for two different laws
to apply if a publisher brought out both a print and an electronic version of the same work?
Wasn’t there a need for a law to regulate licensing of information more generally?

36

IMPRIMATUR, Formation and Validity of On-Line Contracts, Institute for Information Law (1998),
pp. 9-12. In both of the cases cited by this report, unlike ProCD, the licensee was not a consumer.
37
Beta v. Adobe, (1996) F.S.R. 367.
38
Coss Holland B.V. v. TM Data Nederland B.V.
39
IMPRIMATUR, Contracts and Copyright Exemptions, Institute for Information Law (1998), p. 31.
40
Article 2B’s origins can be traced back to a 1986 study committee of the American Bar Association,
which recommended a uniform law governing software contracts. J. Thomas Warlick, A Wolf in Sheep’s
Clothing?, supra note 19, at 161.
41
See e.g., Reporter’s Notes to U.C.C. art. 2B §2B-103 (Draft, April 2, 1996) (discussing whether the
Article should cover all transactions in information or be limited to transactions involving information that
can be processed automatically, such as digital or other electronic information.)
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By 1995, the scope of Article 2B extended to all transactions in information.42
Reasoning that the unique properties of intangible information made licensing of this
fundamentally different from the goods in the manufacturing economy, proponents of
Article 2B wanted to develop a new law that unified all of these information transactions
under one umbrella.43 A new law was arguably needed to address the emerging issues of
the information age, and the licensing model developed in the software industry was
perceived as a way to promote commerce in information more generally.
Not everyone agreed. As industry groups outside of the software and database
industries discovered that Article 2B would apply to their licensing practices, many of them
sought exclusions on the theory that different assumptions and practices of their industries
made it inappropriate to apply Article 2B rules to them.44 Trademark, trade dress, and
most patent licensors obtained exclusions, as did the financial services industries.45 Some
publishing and the motion picture industry groups decided initially to work along with the
Article 2B project, and made suggestions for amendments to it.46 After the motion picture
and broadcast industries, in particular, indicated that Article 2B had not gone far enough to
address issues of concern to them, the drafters of Article 2B carved them out of the draft
so the Article 2B project could move ahead toward final approval.47 The American Law
Institute also made known its concerns about the breadth of Article 2B’s scope.48
In November 1998, hoping to forestall opposition to Article 2B by certain copyright
industry groups, the drafting committee decided to reduce the Article’s scope to
“computer information transactions.”49 The drafters intend for Article 2B to apply to
42

J. Thomas Warlick, A Wolf in Sheep’s Clothing?, supra note 19, at 161.
See generally, U.C.C. art. 2B Preface (Draft, Aug. 1, 1998).
44
See also Roland E. Brandel, John B. Kennedy, Morrison & Foerster, UCC Article 2B: Is "2B" Shorthand
for "Too Broad"?, November 5, 1997, <http://www.2bguide.com/docs/mofo3.html> (“It is far from selfevident that Article 2B’s attempt to impose on such diverse contracts and transactions a broad set of
unexpected default rules derived from intellectual property licensing would produce a superior body of law
or create improved market efficiencies.”).
45
U.C.C. art. 2B § 2B-104 (2) (Draft, Dec. 1998).
46
See e.g., Motion Picture Association of America, February 20, 1997, Comments on sections 101 through
314 of Uniform Commercial Code - Proposed Article 2B, <http://www.2bguide.com/docs/mpaa.pdf>.
47
See Simon Barsky, Motion Picture Association letter to Carlyle Ring, Jr., April 29, 1998,
<http://www.2bguide.com/docs/conn0429.html> (commenting on the exclusion of the motion picture
industry in the April draft, and suggesting changes to the scope).
48
Geoffrey C. Hazard, ALI Director, et. al., July 1998 Draft: Suggested Changes, October 9, 1998,
<http://www.2bguide.com/docs/gch1098.pdf>.
49
Carlyle Ring, Jr., Chair of the UCC Article 2B Committee, Raymond T. Nimmer, Article 2B Reporter,
Issues List: Article 2B - ALI Council Meeting, [December 1998].
43
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contracts “whose subject matter is (i) creation, development, support, or maintenance of
computer information or (ii) access to, acquisition, transfer, use, license, or distribution of
computer information.”50
The Motion Picture Association of America (MPAA), in conjunction with five other
groups representing broadcast, cable, newspaper and magazine publishing, and recording
industries, however, had not asked for a reduction in scope of Article 2B; they wanted the
drafters of Article 2B to table (i.e., kill off) the project.51 They denounced Article 2B’s
underlying assumption that one licensing law would work for all transactions in
information as “fatally flawed in its fundamental premise.”52
MPAA considers the practices of the motion picture industry to be irreconcilably
different from the software industry. While the MPAA letter does not directly say so, it is
fair to infer from the letter that MPAA and its allies regard Article 2B as “softwarecentric.” Moreover, the letter partly derives from concerns that the dominance of certain
software industry groups in the Article 2B process, including most prominently, the
Business Software Alliance (BSA),53 has made it nearly impossible for MPAA, et al., to get
a fair airing of the issues of concern to them.54
MPAA’s concern is symptomatic of a larger issue: can one set of rules reflect a
diverse number of industries? As far as the entertainment industries are concerned, the
answer is no.55 Even though many of its core business activities are now excluded from
50

U.C.C. art. 2B, § 2B-102 (8),(9) (Draft, Dec. 1998)
MPAA, RIAA, NAA, NAB, NCTA, MPA, letter to Carlyle Ring and Geoffrey Hazard, September 10,
1998, <http://www.2Bguide.com/docs/v9-98.pdf>.
52
Id.
53
For an overview of the BSA’s position see Business Software Alliance, Recommended Changes to Article
2B, August 1, 1998 Draft, October 10, 1998 (discussing the Perlman motion, mass market licenses,
warranties, and other issues), <http://www.2bguide.com/docs/bsa1098.html>.
54
The BSA’s ‘ownership’ of the process might be best illustrated by the example used to clarify the
exclusion of the entertainment industry. The Reporter’s Notes to U.C.C. art 2B, §2B-104 (Draft, Dec.
1998) state that the “animated help feature of a word processing program” were still included in the
Article’s scope. Microsoft, a core member of the BSA, makes the only word processor (of which we are
aware) with an animated help feature. This is not the first time the example in the text indicated players in
the drafting process. In a section of the August draft designed to explain the application of the
unconscionability doctrine, the Reporter’s Notes opine that “a contract term purporting toprevent the
buyer of a publicly distributed magazine from quoting the magazine’s observations about consumer
products might be unconscionable.” Consumer’s Union, a prominent consumer organization and critic of
Article 2B, publishes a magazine which maintains a no-commercialization policy prohibiting quotation of
its reviews in advertisements.
55
December MPAA Letter, supra note 15. See also The Entertainment Industry, Article 2B- More Than
Software, §5.1 et seq., November 5, 1996, <http://www.2bguide.com/docs/eIposition.pdf>.
51
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Article 2B as well, the motion picture and broadcasting industries continue to be concerned
that Article 2B will be applied by analogy. In addition, they object to the application of
Article 2B to their DVD, multimedia products, and interactive services. While the notes to
the new scope provision insist that “[o]rdinarily, a court should not apply Article 2B by
analogy to these excluded transactions,” the MPAA feared that the Reporter’s Notes will
be insufficient to “restrict the manner in which a court reasons.”56 Despite the drafter’s
considerable efforts to sooth Hollywood, this powerful industry will continue to actively
oppose its enactment.57
The opposition of the motion picture and other major copyright industry groups
may signal the death knell of the Article. The key to any uniform law is to be a
codification of the traditions within a group of industries. The stalwart opposition of a
major industries undermines this tenet.
III. Public Policy Overrides of Contract
The debate over Article 2B is a reflection of a larger struggle between public policy
and the freedom of contract. Regardless of the fate of this particular model law, the
tensions, and the eventual compromise, illustrated in this debate suggest how this larger
debate might play out in other venues. There needs to be an international conversation on
the extent to which private contracts, or indeed, technical protection systems, can
overrides public policy. Each nation will have to address the fundamental question: how
far can private parties contract around public policy?
Some answers have begun to emerge. The European Union, concerned with the
competitive significance of ensuring access to interface elements to enable interoperability
of programs, made the decompilation privilege non-waivable by contract.58 Likewise, a
European contract cannot waive the rights to take insubstantial parts of database.59
Article 2B takes a different approach. It would presumptively validate contractual
overrides of default rules of intellectual property law. Insofar as contractual overrides

56

December MPAA Letter, supra note 15.
Id.
58
Council Directive of 14 May 1991 on the legal protection of computer programs, Official Journal of the
European Communities no. L 122 , 17/05/91 p. 42 [European Software Directive], Art. 6, §(1), Art. 9,
§(1).
59
See Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal
protection of databases, Official Journal of the European Communities of 27/3/96 no. L 77 p. 20 [European
Database Directive].
57
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occur in respect of mass-market licenses and there is either only one dominant provider or
the same basic terms are used in virtually all mass-market licenses in that market, the
license term moves beyond a contractual right and takes on the characteristics of a
property right. As Professors J.H. Reichman and Jonathan Franklin explained, “when the
restored power of the two-party deal in the digital universe is combined with the power to
impose non-negotiated terms, it produces contracts (not ‘agreements’) that are roughly
equivalent to private legislation that is valid against the world.”60
The first U.S.-based attempt to insert public policy limitations into the text of
Article 2B came from Professor Charles McManis. Professor McManis made a motion at
an annual meeting of the ALI during a review of the Article 2B project that would treat any
term inconsistent with certain federal copyright provisions, such as fair use, unenforcable.
It would have required Article 2B to defer to fair use, archival and library rights, classroom
performances, and other public policy limitations built into copyright law.61 According to
McManis, unless public policy limitations are inserted into the proposed law, there could be
disastrous consequences – in effect, the shrink-wrapping of American copyright law.62
A number of the drafters disagreed, lobbying against the motion on the basis that
McManis’s fears were unwarranted, since federal law and policy would trump contrary
state law under the preemption doctrine.63 Despite these efforts, ALI approved the
McManis motion in May 1997, though NCCUSL did not. The drafters attempted to
resolve the dispute through the addition of a truism: in the August draft: section 2B-105
stated that federal law preempted state law.64 While this theoretically responded to the
McManis motion, it simply restated the motion in the terms of the motion’s critics.
Unsatisfied by the relatively insubstantial protections afforded by the August draft,
Professor Harvey Perlman proposed several changes to section 2B-110, which would
extend the unconscionability limitation to include making terms “clearly contrary to public
policy” unenforceable.65 Professor Perlman would also have the courts consider “the
60

J. H. Reichman & Jonathan Franklin, supra note 31.
17 U.S.C. §§107, 108, 110, 117.
62
Charles McManis, The Privatization (or “Shrink-wrapping”) of American Copyright Law, 87 CALIF. L.
REV. 173 (forthcoming Jan. 1999).
63
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extent to which the contract or term resulted from the actual informed affirmative
negotiations of the parties.”66
Professor Perlman brought his ideas in the form of a motion before the July 1998
NCCUSL meeting. Again, the drafters voiced their strong opposition, but the
commissioners passed the motion by a vote of 90 in favor to 60 opposed. Nonetheless,
the motion allowed some leeway for the drafters to propose alternative language. The
drafters responded with a proposed § 2B-105(b), which would read: “A contract term that
violates a fundamental public policy is unenforceable to the extent that the term is invalid
under that policy.” In late September, Professor McManis moved for the drafters to adopt
the text of the Perlman motion as originally proposed, and reject the newly proposed
language. 67
With pressure to resolve this issue from many corners, Professor Perlman and the
drafers developed a compromise before the November meeting. The carefully reworded
section would read:
b) If a term of a contract violates a fundamental public policy, the
court may refuse to enforce the contract, or it may enforce the
remainder of the contract without the impermissible term, or it
may so limit the application of any impermissible term as to
avoid any result contrary to public policy, in each case, to the
extent that the interest in enforcement is clearly outweighed by a
public policy against enforcement of that term.
Despite the compromise, legitimate concerns remain regarding the high standard the
proposal seems to require. The use of the term “fundamental” may provide too much
deference to the freedom of contract doctrine. 68 Some critics fear that the phrase
“violates a fundamental public policy” combined with “clearly outweighed” may cause
courts to enforce contract terms that frustrate public policy objectives.69
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The key to the Perlman compromise may lay not in the black letter law, but in the
comments. To be sure, the black letter law was adapted to reflect a wider understanding
than the previous unconscionability standard. However, the comments contain an explicit
reference to three critical policies: “fundamental public policies such as those regarding
innovation, competition, and free expression.”70 These simple words invoke three sets of
public polices which are both strong and necessary to the American tradition.
The comments go on to explain: “Innovation policy recognizes the need for a
balance between conferring property interests in information in order to create incentives
for creation and the importance of a rich public domain upon which most innovation
ultimately depends. Competition policy prevents unreasonable restraints on publicly
available information in order to protect competition. Rights of free expression may include
the right of persons to comment, whether positively or negatively, on the character or
quality of information in the marketplace.”71 In the following section, this article will
review these three policies, to illustrate the sort of interests that might override the freedom
of contract in the American system.
A. Innovation
The idea that intellectual property law is part of innovation policy derives from the
Untied States Constitution. It confers upon Congress the power to secure “for limited
Times to Authors and Inventors the exclusive Right to their respective Writings and
Discoveries” in order to “promote the Progress of Science and the useful Arts.”72 This
power has long been understood as an important means to promote the larger public
interest by creating incentives for authors and inventors to write and discover.73
Over years, the U.S. Supreme Court has acknowledged and advanced innovation
policy through its decisions. As the Court explained, “[this] limited grant is a means by
which an important public purpose may be achieved. It is intended to motivate the creative
activity of authors and inventors by the provision of a special reward, and to allow the
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public access to the products of their genius after the limited period of exclusive control
has expired.”74
The Constitutional language has inspired and required public policy limitations
designed to achieve the delicate balance between incentives and the public interest. An
excellent example is the U.S. Supreme Court’s decision to strike down a Florida state “plug
mold” statute, partly because of constitutional conflicts with patent policy.75 By providing
unlimited duration to a boat hull design that had already been sold to the public, the statute
conflicted with the American notion that intellectual property protection serves to incent
new works for enlargement of the public domain.76 The patent-like protection was
available without regard to the novelty of the design, and was enacted six years after
Bonito’s design was first sold to the public. This, the Court found, endangered the balance
between incentives to create new works and ability to make follow-on innovation from
vast repository of literary, artistic, and technological works that are in the public domain.
Economists concur with the view that an optimal production of new and innovative
ideas will occur when the right balance is achieved.77 This is why the American
intellectual property system allows for certain exceptions to the property rights accorded
inventors and authors, so as to not frustrate opportunities for future development.
Unlimited enforcement of contractual terms can endanger this careful balancing. For
example, a mass-market contractual clause might purport to prohibit the copying of some
information in the public domain. At first glance, it might seem unfair to copy that which
has been created through the efforts of another. However, allowing copying of another’s
unprotectable work is “not ‘some unforeseen byproduct … It is, rather, the essence of
copyright’ and a constitutional requirement. … It is the means by which copyright
advances the progress of science and art.”78 Under American innovation policy, a clause
restricting that right should be unenforceable.
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B. Competition
The American antitrust laws seek to protect the public interest in competition by
prohibiting acts that exclude competitors from the marketplace or restrict output and raise
prices so as to harm consumer welfare. The edict is simple: contracts that unreasonably
restrain trade are illegal.79 Over the years, the courts have clarified this rule. For example,
actions like price fixing are considered per se violations, while others are subject to the
‘rule of reason’—that is, they are violations if they have the intent or effect of harming
competition. Companies are forbidden from monopolization, attempted monopolization,
and conspiracy to monopolize,80 and tying arrangements and exclusive dealing are illegal if
they substantially lessen competition.81 In this respect, Article 2B now more closely
resembles some European Union policies that limit contractual freedom to promote
competition and innovation.82
Article 2B has the potential to upset the efficient allocation of resources with which
antitrust law is concerned. For example, both U.S. and European competition policies
favor interoperability of computer systems. In the United States, the copyright concept of
fair use permits end users to decompile a copyrighted computer program to achieve
interoperability.83 The interest in allowing and encouraging compatible products outweighs
the copyright interest in preventing the temporary copies necessary to achieve
interoperability. A mass-market contractual provision, however, could attempt to override
this pro-competitive right. Without public policy interests in the statute, a court might
uphold provisions which frustrate the policies supporting interoperability. In the European
Union, the right of interoperability explicitly outweighs the freedom of contract.84
Similarly, there are times when competition law principles are invoke to require a
dominant firm to license its intellectual property to other firms on competitive terms. The
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European Court of Justice has affirmed a ruling by the European Commission, based on
competition policy concerns, that required three television broadcasters to license their
respective weekly listings on a non-discriminatory basis.85 The Commission determined
that the broadcasters were abusing their dominant position in the Irish market by refusing
to license the listings to a comprehensive weekly TV guide. This too recognizes the
importance of competition policy as a basis for overriding some contractual terms.
C. Free Expression
Like many nations, the U.S. Constitution finds freedom of expression to be a
fundamental right.86 Yet, freedom of contract, as expressed in Article 2B, raises the
specter of conflicting with free speech concerns embodied in the American Bill of Rights.
Despite the high regard the American tradition has held for free speech rights, it is
not without limitations. Some contractual restrictions on freedom of speech have been
upheld. For example, the U.S. Supreme Court found the government’s interest in a speech
limiting contract signed by an American intelligence agent outweighed the agent’s interest.
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violated an agreement to keep secret the name of a “leak” about a political figure.88
While it may be reasonable to uphold a contract that is limited to two parties, a
mass-market contract raises more compelling concerns. When a term is non-negotiated
and distributed with every instance of the license, what was compelling becomes almost
overwhelming. For example, Network Associates, an American developer of anti-virus
utilities, licenses software on the basis that “the customer will not publish reviews of the
product without prior consent.”89 If this term was enforced, no criticism of the product
could be effectively voiced.
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Conclusion
Article 2B of the UCC is the latest salvo in the continuing struggle between the
freedom of contract and public policy. Initially it proposed to allow for a freedom to
contract in all transactions of information, limited only by unconscionability. The
sweeping scope and unfettered freedom of the proposed model law, however, raised
questions and concerns from a host of critics. Numerous industries sought to be removed
from the scope of the article, and commentators pointed to legal and policy problems with
the proposed rules.
These pressing questions ultimately led to a sharp reduction in the scope of the
article, and the introduction of explicit public policy overrides into the model law. The
drafters and their critics compromised on the model law, and allowed the statute to
recognizing and promote innovation, competition and free expression.
These principles are the bedrock upon which much of the modern information
economy is based. For any nation to endorse supremacy of freedom of contract without
the limitations of public policy, the stability of this bedrock could be threatened.
Unfettered contractual provisions may be used to overprotect intellectual property, reduce
competition and frustrate free expression. Without these policies, investment in innovation
and the growth of commerce may be inhibited, causing investment to go elsewhere.
New rules inevitably raise issues that need to be examined closely, including the
proper relationship between freedom of contract and public policy. The global nature of
the information economy needs a stable and widely accepted set of predictable, fair
contract rules. This article aims to provide intellectual property and commercial law
specialists from around the world with useful information about a U.S. initiative that may
be offered as a model law for the global information economy. It is important for an
international conversation to be had on its main contours.
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